Introduction
Does religion and belief carry any relevance for the child's best interests? The United Nations Committee on the Rights of the Child (hereafter, the Committee) provides indicia in General Comment 14. Therein, the treaty body stipulates that in assessing a child's best interests, the right to preserve her identity as guaranteed by the Convention on the Rights of the Child (CRC) in article 8 must be taken into consideration; whereby religion and beliefs, form part of a child's identity. 1 Thus, in considerations related to foster home and placement for a child, adoption, separation of parents and divorce, for instance, the assessment of the child's best interests should pay due regard to the 'desirability of continuity in a child's upbringing and to the child's … religious… background ' . 2 Yet, the relation between religious interpretations and the child's best interests proves to be much more complex. Reflecting this complexity, the UN Committee emphasizes:
Although preservation of religious and cultural values and traditions as part of the identity of the child must be taken into consideration, practices that are inconsistent or incompatible with the rights established in the Convention are not in the child's best interests. 3 Consistent with these cautionary words, the Committee holds that authorities may not invoke the preservation of a child's identity in their attempt to propagate 'traditions and cultural values that deny the child … the rights guaranteed by the Convention'. 4 Against this background, a question that adds another layer of complexity to our considerations regarding religion and the child's best interest emerges: are religious state actors 5 bound by a similar obligation to that of (assumingly secular) authorities? In other words, should they consider a 1 Committee on the Rights of the Children, General comment No. 14, The right of the child to have his or her best interests taken as a primary consideration (art. 3, para. 1), U.N. Doc. CRC/C/GC/14 (2013), para. 55. 2 Ibid., para. 56. 3 Ibid., para. 57. 4 Ibid., para. 57. 5 This chapter defines religious actors as those entities that assume the authority to interpret religion, i.e. by using religion as an important or primary source of law, whose executive and judiciary enforce religious laws, or who grant religious authorities a principal role in the executive. See I. Cismas, Religious Actors and International Law (Oxford: Oxford University Press, 2014), pp. 51-58 and especially p. 53.
child's best interests in their interpretations of religion, i.e. their rules and actions? And do they consider the child's best interests? This chapter addresses these two questions in relation to a very specific religious actor, the Holy See, while employing the context of clerical child sexual abuse as a case study.
The chapter is structured in three parts. The first analytical part will establish whether the Holy See, as a party to the CRC, has international legal obligations related to the child's best interests and whether these are different in nature compared to those of other (secular) state parties. In answering these questions, the analysis challenges the dual personality scenario proposed by the Holy See and supported by parts of doctrine. The second part of the study draws on doctrinal and judicial developments in the area of extraterritoriality and argues that the Holy See's child rights obligations do not stop at the tiny borders of the Vatican. In reaching this conclusion it discusses critically the UN Committee's 2014 Concluding Observations on the Holy See's report. Third, normative and institutional changes undertaken by the Holy See in recent years with the aim to address child sexual abuse will be examined in order to ascertain whether and to what extent such changes take into account the child's best interests at the Vatican and extraterritorially.
B When Status Matters
Much of the work on the Holy See in general international law manuals and specialised literature starts (and often ends) with a discussion of the international legal status of the actor. articles 4 and 24, given the centrality of extraterritoriality in the conceptual architecture of the CRC 40 .
Article 34-whereby 'States Parties undertake to protect the child from all forms of sexual exploitation and sexual abuse' through 'national, bilateral and multilateral measures' 41 -would have been worth recalling in an enumeration of extraterritorial provisions of the CRC. This stipulation showcases the strong grounding of such obligations in the text of the Convention, and specifically in the area of protection against child sexual abuse. Article 34 thus provides a solid extraterritorial anchor for the Committee to 'encourage' the Holy See to provide 'guidance to all relevant persons in authority with a view to ensuring that the best interests of the child is a primary consideration' and for it to 'urge' that the state party 'disseminate such guidance to all Catholic churches, organizations and institutions worldwide.' 42 Second, the main conceptual vulnerability of the Concluding Observations lies in the UN Committee's acceptance of the Holy See's dual personality scenario, and thus of the actor's submission that these two personalities are separate (or distinct) one from the other. The treaty body's attempt to conceptualize extraterritoriality to fit with the dual personality scenario 43 exposes the Concluding Observations to an unusually ingenious critique.
In its striking Comment on the Observations, the Holy See denies the existence of obligations which may arise from the CRC, requiring it to respect and protect the rights stipulated in the Convention beyond its borders. 44 In doing so it cites precisely the separateness of the two personalities as evidence. First, the Holy See argues that its personality qua government of the Vatican lacks the capacity to be in control over the acts of 'bishops and major superiors of religious institutes'; it thus claims to have such capacity solely over the citizens at the Vatican 'as well as, where appropriate, the diplomatic personnel of the Holy See or its Officials residing outside the territory of Vatican City State'. 45 Second, as to the Holy See's personality qua Church, it submits that this enjoys church autonomy defined as 'the exclusive power of faith communities to organize and govern their internal affairs'. 46 Overall, the Holy See's submission in response to the 2014 Concluding Observations provide the most vivid illustration of the legal consequences which the acceptance of the dual personality scenario entails: enabling the actor to shift its personalities to enjoy state privileges, yet denying its obligations, and permitting it to invoke at the same time rights qua state and non-state entity. What is certain is that extraterritoriality does not mean that the Holy See, in becoming party to the Convention, has ratified a treaty 'on behalf of every Catholic in the world' and that it has 'obligations to "implement" the Convention within the territories of other States Parties on behalf of Catholics, no matter how they are organized.' 47 Such an understanding seems to implicate the absurd outcome that if a Catholic anywhere in the world should suffer any sort of harm, the Holy See would by a mysterious linkage incur responsibility for such harm. These propositions are misinterpretations of extraterritoriality-on this author's reading, the Concluding Observations do not advance such an understanding of extraterritoriality.
On the other hand, picture the following hypothetical. Through a letter of the Apostolic Nuncio in Ireland, the Holy See's Congregation for the Clergy informs the Irish Bishops that the procedures and dispositions which they had established in response to clerical child sexual abuse do not conform to canonical norms-as they should. The Congregation emphasizes that 'in particular, the situation of "mandatory reporting" [to civil authorities] gives rise to serious reservations of both a moral and a canonical nature' 48 . It proceeds by directing the nuncio 'to inform the individual Bishops of Ireland [ . . . ] that in the sad cases of accusations of sexual abuse by clerics, the procedures established by the Code of Canon Law must be meticulously followed under pain of invalidity of the acts involved if the priest so punished were to make hierarchical recourse against his Bishop'. 49 If as a result, the bishops feel compelled or even only encouraged not to cooperate with Irish authorities, then we would move away from the register of the absurd, towards that of extraterritoriality. Evidence demonstrates that the above is not within the realm of the hypothetical, but has in fact occurred. 50 In this context, the Holy See acts are acts of authority with an extraterritorial effect which resulted in the Irish bishops' non-reporting of cases of clerical child sexual abuse. This is in stark disaccord with the Holy See's obligation under the CRC, article 34, taken together with article 19 and article 3 on the child's best interests. These acts may have also interfered with Ireland's obligations to comply with the said provisions of the Convention. Ironically thus, whereas the Holy See considers extraterritorial human rights obligations to be in contradiction to the principle of non-interference in the internal affairs of third states, 51 the extraterritorial effect of its actions, in this context, apparently amounted to interference. 54 Under the current Normae, bishops or major superiors are responsible for dealing with cases of sexual abuse of minors. If an accusation 'has the semblance of truth', they must carry out a preliminary investigation in accordance with canon 1717 and communicate the outcome to the Congregation for the Doctrine of the Faith (CDF). As the Supreme Apostolic Tribunal for 'delicts' of child sexual abuse by clerics, the CDF will then direct the bishops how to proceed. Alternatively, the case may be referred directly to the CDF, which will itself undertake the preliminary investigation. 55 Two aspects deserve emphasis at this stage. First, the aim of these norms and procedures should not be confused with the purpose of criminal law proper; under the Normae, the maximum penalty which a cleric who was found guilty of abusing a minor can incur is dismissal from the clergy. 56 As the Holy See itself clarifies, these norms and procedures are not designed to replace criminal investigations of local authorities wherever such clerical abuse occurs. 57 However, the procedure in the Normae may prove to be a formidable obstacle to attempts of local authorities to investigate clerical sexual abuse-investigations which should be seen as a minimum threshold in ensuring a child's best interests in such contexts. Article 30 of the Normae suggests that as soon as a bishop starts his preliminary investigation into an allegation of sexual abuse he would be bound by pontifical secret and would therefore be prevented from informing civil authorities. 58 A CDF Circular Letter sought to assist bishops in developing guidelines for dealing with cases of child sexual abuse seems to relativise this provision; nonetheless, it explicitly maintains that information obtained during confession is not to be reported to local authorities. 59 The absurdity of the situation is fully revealed when one considers that as a result of the current Normae, the Holy See' authorities seeking to implement new penal legislation in the Vatican territory may be hampered in doing so. In 2013, Pope Francis adopted supplementary norms on criminal matters and amendments to the criminal code and criminal procedure at the Vatican. Crimes against children (sale of children, child prostitution, child pornography, sexual violence against children, sexual acts with children) were entrusted to the competent judicial authorities of the Vatican City State whereby their penal jurisdiction was to be exercised when these crimes were committed by persons deemed 'public officials'-including those working within the Roman Curia and related institutions, and diplomatic personnel serving worldwide. 60 Would a priest at the Vatican hearing confession from a Vatican public official as to its role in child sexual be able to share this information with Vatican judicial authorities? The answer is at best unclear, at worse negative.
The above-mentioned legislative additions and amendments are of crucial importance. 61 Yet, a proper understanding of the Holy See's obligations under the CRC and OPSC, and an acknowledgment of the extraterritorial reach of the instruments' provisions, would require amendments to canon law whereby a procedure of mandatory reporting to local authorities is introduced to replace the current qualifications in article 30 of the Normae including in respect to confessional secret.
Second, and central to this chapter, is the absence of any express reference to the best interests of the child in canon law norms on addressing child sexual abuse. This is an area where article 3 of the CRC is not only applicable, but its extraterritorial application, as noted above, is paramount. Interestingly, the Pontifical Commission for the Protection of Minors established by Pope Francis in December 2013, appears to embrace extraterritoriality in as far as its mission is to 'study present programmes in place for the protection of children' and to 'formulate suggestions for new initiatives on the part of the Curia, in collaboration with bishops, Episcopal conferences, religious superiors and conferences of religious superiors.' 62 The mandate of the Commission does not explicitly adopt a child rights perspective, nor does it expressly stipulate the child's best interests as a primary consideration. It does include former child sexual abuse victims, but no children are part of the Commission. However, on this author's reading of the Commission's public declarations it is the child's best interests, rather than the Church's reputation, which appear to implicitly guide its work. To clarify matters and focus its work, the adoption of an explicit child rights and best interests approach would be invaluable in view of the Commission's role as guidance hub to bishops across the world on procedures for protecting children.
E Conclusion
This chapter has shown that the Holy See incurs legal obligations under the CRC and that the The former are characterized by obstinacy in their rejection of extraterritorial obligations under the CRC, obstinacy which in turn can be explained by the enarmoration with the Holy See's dual personality scenario. Yet, Pope Francis' new legislative and institutional additions, present a promise to translate into practice child rights obligations extraterritorially. In Pope Francis' words: 'I believe that the Commission can be a new, important and effective means for helping me to encourage and advance the commitment of the Church at every levelEpiscopal Conferences, Dioceses, Institutes of Consecrated Life and Societies of Apostolic Life, and others -to take whatever steps are necessary to ensure the protection of minors and vulnerable adults, and to respond to their needs with fairness and mercy.' 63 In the end, complexity stemming from the above-observed dissonance, characterizes the answer which we can provide to the two initial questions of this study: Should the Holy See consider a child's best interests in its rules and actions? They should and they say they should not. And do they consider the child's best interests? They did not and there is some (institutional and legislative) hope that they will, even if not necessarily as an expression of the acknowledgment of legal obligations with extraterritorial reach. 
